U.S. History

READING: THE MARSHALL  CASES


During the early years of the American government, many important precedents were set. Actions taken for the first time by a president or by Congress often set precedents which later administrations followed, both in domestic and in foreign affairs. Among the most important precedents set in the early years of the American Republic were those established by the Supreme Court during the period when John Marshall was Chief Justice. From among the many cases heard by the so-called "Marshall Court", the following five cases have been selected for your consideration because each of the five set an important precedent in American law and government. The five cases are:






1. Marbury vs. Madison (1803)






2. Fletcher vs. Peck (1810)






3. McCulloch vs. Maryland (1819)






4. The Dartmouth College Case (1819)






5. Gibbons vs. Ogden (1824) 


As you read about each case, determine (1) What were the facts of the case? (2) What legal principle or principles were involved? (3) What was the decision of the Court? (4) What precedent does this set for the future of the United States?

MARBURY VS. MADISON (1803)

Before the Marbury case, the U.S. Supreme Court won little glory or even attention. It had heard very few cases, let alone important ones. Its first Chief Justice, John Jay, resigned in 1795 to become governor of New York, The man nominated to be his successor, John Rutledge, was rejected by the Senate. Oliver Ellsworth was confirmed but resigned after serving only four years. Then came John Marshall. Behind his careless dress, his genial manner, was a brilliant mind and a persuasive personality. Appointed Chief Justice while serving as Secretary of State in the Adams administration, the eloquent Federalist from Virginia dominated the Supreme Court for 34 years. The vision and the logic of his decisions established the dignity and influence of the Court. He made it truly co-equal with the Presidency and the Congress.


The first of Marshall's great decisions was Marbury v. Madison. In it, he announced the right of the Supreme Court to rule an act of Congress unconstitutional - this right of the Supreme Court became known as the Doctrine of Judicial Review. When such a statute was in conflict with the Constitution, the Supreme Court could rule it null and void. This was new; it was sweeping. Nowhere did the Constitution expressly give the Supreme Court its power. Marshall would have to establish it by reasoning. Jeffersonian Republicans already had denied that federal courts possessed such authority. They were worried that Republican legislation would be obstructed by Federalist judges entrenched for life "during good behavior."


The final days of John Adams as second President of the United States were hectic. Congress, controlled by his fellow party members, the Federalists, had passed last-minute laws that awaited his signature. Among them was legislation giving him the power to name as many Justices of the peace for the nations' capitol as he wished. Around the first of March, 1801, with less than a week to serve as President, Adams appointed 42 men to these posts. The Senate confirmed them. To make the appointments legal, the President had to sign written commissions for each, his Secretary of State had to stamp them with the Great Seal of the United States, and government officers had to deliver them. These steps took time and, in the last minute rush, not all of the commissions were delivered. This minor slip-up set the stage for a controversial case that profoundly affected the future of the Supreme Court. The newly elected Thomas Jefferson succeeded Adams as President. When Jefferson's party (initially called the Democratic-Republicans, and later, simply the Democrats) took control of Congress, they wasted no time in abolishing most of the new court positions created by the Federalists. And they refused to deliver some of the commissions which the AdamsÕ administration had processed. The Federalists strongly protested; and the dispute, because many of the appointments had been signed at the eleventh hour, became popularly called the case of the "midnight judges." Four of the men denied commissions, led by William Marbury, complained to the U.S. Supreme Court. They demanded a writ of mandamus--a court order compelling, a public official to carry out a given duty. They wanted the writ to order the Republican Secretary of State, James Madison, to deliver their commissions. These appointees claimed that the Supreme Court had the "original Jurisdiction" to try this case and issue the writ. To support their argument, they cited the Judiciary Act. of 1789. Marbury and the others put the Supreme Court on the spot. The court was a Federalist stronghold. Its Chief Justice was the Federalist, John Marshall - the former Secretary of State in the Adams administration who, ironically, had failed to have Marbury's commission delivered.


Political controversy boiled over the case, Marshall knew that if the Court ordered Secretary of State Madison to deliver the commissions, the Republican Congress might-try to impeach some of the CourtÕs members, There was also the possibility that Republican officials simply would refuse to obey the Court's writ. Either action would seriously threaten the prestige of the Supreme Court. The Marshall Court directed Secretary of State Madison to introduce evidence at its next session stating why the writ should not be issued. Madison and other members of the Jefferson administration simply ignored the Court's demand. Meanwhile, the Republican Congress passed a law postponing the next session of the Supreme Court for more than a year.


In February, 1803, when the Court next convened, it heard the case of Marbury v. Madison. At the hearing, it was brought out that the Adams' administration had taken all the steps required by law that normally would have entitled Marbury to his commission. The crucial question was the one of original jurisdiction. Did the Court have the power to try this case and to issue a writ of mandamus? Chief Justice Marshall knew that he had to consider not only the Judiciary Act of 1789 but also Article III, Section 2 of the Constitution itself.** Practically speaking, however, the problem was whether the Court should risk taking a stand that would be challenged by the Republicans. What would happen if it issued a ruling that the Jefferson administration refused to obey? Could the Court survive such damage to its prestige? Regardless of the merits of Marbury's request, would it be better to protect the Court by avoiding a direct clash? Clearly, the Chief Justice faced a hard decision. He had to decide which was more important: upholding a man's rights, or the survival of the Court.


John Marshall very carefully analyzed the case in terms of three questions, First, did Marbury have a legal right to his commission as justice of the peace? Yes. Second, if he had a right, and that right had been violated, was there a legal remedy? Yes. Third, could the Supreme Court decree the proper remedy, a writ of mandamus? No. To reach this conclusion, the Chief Justice first declared the Court's right to interpret laws. "It is emphatically the province...of the Judicial department to say what the law is." Then he interpreted Article III, Section 2, of the Constitution in a narrow, literal way. He said that Section 2 granted the Supreme Court original jurisdiction only in those instances expressly listed. The writ of mandamus was not among them. Therefore, the attempt by the Judiciary Act of 1789 to extend the Court's original jurisdiction including such a writ stood in direct conflict with the Constitution itself. So the statute was of no effect. "Certainly," stated Marshall, "all those-who have framed written constitutions contemplate them as forming the fundamental and supreme law of the nation, and consequently the theory of every such government must be that an act of the legislature repugnant to the constitution is void."


He reasoned that the Constitution was superior and paramount law, not to be changed by ordinary means. It was not to be considered "on a level with ordinary legislative acts and, like other acts,changeable when the legislature shall please...." Thus, the Federalist Chief Justice had neatly sidestepped his political dilemma. By not issuing the writ requested by the Federalist Marbury, he had given the Republicans the final result they sought. And in doing that, he even limited the original jurisdiction of his court. Far more important, however, this bold and able Jurist had managed to lay down-gently, permanently, irrefutably the very cornerstone of the Supreme Court's great powers. This cornerstone is called "judicial review". It includes the Court~s authority to apply a statute and to decide whether it violates the Constitution. Using the concept of judicial review, Chief Justice Marshall and his nationalistic Court, in decision after decision, staked out ever-broader boundaries of federal power. In Fletcher v. Peck (1810), he held that the Supreme Court could declare a state statute unconstitutional. In Cohens v. Virginia (1821), he held that the high bench could overturn the rulings of state courts involving federal questions. These cases, as well as Marbury, reflected the "Supremacy Clause" of the Constitution.


The power of judicial review was not without limits. The Supreme Court could not pick any law out of the air and determine its constitutionality. Rather, the law would have to come before the Court in a "case or controversy,'! That is, the case must have been properly brought into court by persons having a legal interest in the matter. It was John Marshall who, more than any other person, established the Supreme Court securely as a tribunal of final review. President John Adams, the man who appointed him Chief Justice, would say: "My gift of John Marshall to the people of the United States was the proudest act of my life." And Supreme Court justices, down through the years, would refer to him as the "great Chief."

FLETCHER VS. PECK (1810)

Among many important cases, Fletcher vs. Peck is outstanding. One of Marshall's aims, as a Federalist, was to prevent the state-legislatures from attacking private property. In the early years of the Republic, some states had done this by making laws that canceled debts or lowered the value of money. For this reason, the Constitution forbade the states to coin money or issue paper money or to alter contracts once made. (See Article I, Section 10, first paragraph.) Marshall was concerned to make these prohibitions-effective, The case of Fletcher vs. Peck gave him an opportunity to assert them, Large parcels of land along GeorgiaÕs Yazoo River had come-under control o£ land speculators who had bribed the Georgia legislators. The-land was-then sold to planters and farmers. A later Georgia legislature tried to correct the situation by demanding all the land back, on the grounds-that it had been originally granted fraudulently. Such an act, however, hurt the planters and farmers, not the corrupt speculators. Marshall and the Court unanimously protected the citizens against the claims of the state. The state could not alter the terms of contracts after they had been made. This decision established the legal principle that the United States Constitution can protect individuals from the laws of a state. In particular, the Constitution protects the individual from having legal contracts impaired or changed. Thus Marshall began to move the Supreme Court in a direction that strengthened not only the Court itself, but also the national government in general. The principles of the Federalists lived on.

MCCULLOCH VS. MARYLAND (1819)

Though the Constitution of the United States spells out the powers of and limitations on the various levels of government, it also clearly establishes its own legal supremacy. Article VI, Clause 2 provides: "This Constitution, and the laws of the United States which shall be made in pursuance thereof; and all treaties made or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every State shall be bound thereby, anything in the Constitution or laws of any State to the contrary notwithstanding." There have been many instances in the history of the United States when a state government had disputed the supremacy of the national government, but the supremacy of national over state and local laws has become a keystone of the American federal system, This principle of national legal supremacy was finally established in a key decision of the Supreme Court in 1819.


During the early years of the nineteenth century, almost anyone with a little money could call personal financial services a bank and is-sue loans, The Constitution did not solve all the country's currency problems. State chartered banks, private banks, towns--even sawmills~ issued paper money, "engravings," a Scotsman called them. As you might imagine, the value of paper money fluctuated tremendously, If someone was hard up for cash, he or she might have to trade in a $20 note from one state bank for as little as five dollars from another state bank. Why? Because that was all the second bank might be willing to give. No law existed at the time to require people to accept paper notes at face value (the value printed on the face of the money).


To try to improve on this situation, in 1816 Congress chartered the second Bank of the United States to establish a sound national currency. The bank was to issue notes that were redeemable in gold or silver. By law, the government owned a fifth of the Bank's stock and named a fifth of its directors. Private investors held the rest. Unfortunately, some rather unscrupulous characters soon got control of the Bank and mismanaged some of its affairs. In the South and West, where "engravings" were especially abundant, the Bank~s branches had made a number of band loans. No payments were to be accepted unless they were in gold or silver or in the Bank's own notes. Panic resulted. Local branches of the Bank demanded payment on their loans and refused to extend credit. People scrambled for money they couldnÕt find, and many farmers sold their land at auction---at a song---in order to pay off debts, Shops closed, and many people lost all they had. The Bank was saved, but lots of people were ruined.


As a result, state legislatures ln Maryland decided to drive the Bank's branches out of the state. They passed a tax law which gave the Baltimore branch of the Bank its choice. It could either pay a handsome tax, or it could close up and leave the state. What did the branch do? It ignored the

order. The state then sued the cashier of the Bank, James McCulloch, and won in its own courts, that is. McCulloch, however, decided to fight the state court's ruling. He took his case--that is, the Bank's-to the Supreme Court of the United States, where argument began on February 22, 1819.


Luther Martin, the Attorney General for Maryland, was angry. "Now what," he thought. This Federal government was getting more powerful all the time, just like he had feared some thirty years ago when he walked out of the Philadelphia Convention. And now this McCulloch matter. The Maryland courts had told McCulloch and the other Bank officials that they had to pay the tax levied on the Bank by Maryland. But the officials of the Bank still refused to do so, and now they had appealed the state court's decision to the U.S. Supreme Court. Martin was worried. John Marshall was presiding. Marshall was inclined toward a rather broad interpretation of the Constitution regarding the powers of the Federal government. "Well, we'll soon know," he thought. Marshall will be giving his decision shortly. As he waited, however, he couldn't help rethinking in his mind McCulloch's arguments.


Daniel Webster had argued for McCulloch and the other bank officials that since the Bank was chartered and had been established by the national government, the State of Maryland had no right to tax it. Wasn't the national government bigger and of greater importance than any single state? The powers of the national government would be severely limited if a state could tax it at will.


Martin, along with the other attorneys for the state, didn't agree, They had pointed out that the power to charter a bank is not a power specifically delegated to the national government. All one had~to do was look. Nowhere in the Constitution does it say that the Federal government has any power to incorporate a bank. Further, it cannot be argued that this power is implied by the delegated powers. The Constitution, after all, was an agreement among the several states of the Union - in effect, a contract] The Federal government had been created by the states to act for them as their agent, and like all agents was limited specifically to the terms of the contract. The power to tax was a power given by the Constitution to both the states and the national government. The State of Maryland, therefore, certainly had the right to tax the Bank. Payment, in fact, was now long overdue.


And that was not all. Article I, Section 8 of the Constitution, in granting Congress the authority to make all laws necessary and proper to carrying out its delegated powers, logically means that Congress has only the power to pass those laws that are absolutely necessary to carry out its delegated powers. Is the Bank absolutely necessary? By no means! Actually, Congress had no authority even to establish it in the first place] Since the power to tax is given by the Constitution to the states, it cannot be restricted in any way by the Federal government,


Martin felt that he and the other attorneys for the State of Maryland had built a strong case. "Well, we'll soon find out," John Marshall had Just entered the courtroom. Martin listened carefully as Marshall began to speak, "There are two important constitutional questions to consider:

1. Should the Constitution be interpreted narrowly or broadly?

2. In those areas where both the states and the national government shared authority, whose power was strongest?"  


Marshall said that although the Constitution did not specifically give Congress the authority to charter a national bank, such authority was implied by the powers in Article I.

"Although, among the enumerated powers of government, we do not find the word "bank," or "incorporation," we find the great powers to lay and collect taxes; to borrow money; to regulate commerce; to declare and conduct a war; and to raise and support armies and navies. ...it may, with great reason, be contended, that a government, entrusted with such ample powers, on the due execution of which the happiness and prosperity of the nation so vitally depends, must also be entrusted with ample means for their execution."


Thus, Marshall concluded that chartering a national bank is a necessary and proper way for the Federal government to carry out its powers and therefore within its constitutional authority. Marshall put it like this.


"We admit, as all must admit, that the powers of the government are limited, and that its limits are not to be exceeded. But. . . let the end be legitimate, let it be within the scope of the Constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consistent with the letter and spirit of the Constitution, are constitutional."


Marshall then turned to the second question: Could the State of Maryland tax a branch of a national bank that was within the boundaries of the state? Under those powers shared by both the states and the Federal government, Maryland certainly had the power to tax. But it did not have the right to tax the Federal government. Why not? "(Because), if the right of the states to tax the means employed by the general government be conceded, the declaration that the Constitution, and the laws made in pursuance thereof, shall be the supreme law of the land, is empty and unmeaningful. (No state could use its reserved powers to interfere or prevent the national government from exercising its delegated powers. Because the Union is) emphatically, and truly, a government of the people, (it must prevail over the states. To specific powers of Congress, the Constitution adds power to make all laws) necessary and proper (for carrying them into effect)." Marshall invoked "letter and spirit" to give that clause its meaning. "Let the end be legitimate, let lt be within the scope of the Constitution, (and Congress may use) all means which are appropriate. . .which are not prohibited." So the Bank was constitutional: no state might tax it. Maryland's law was "unconstitutional and void." In the~American political system, national law took precedence over state law when the two conflicted.


Justice Marshall was a "broad constructionalist" in his interpretation of the Constitution. He felt, and those who believe as he did feel, that Congress, and therefore the national government, has implied powers to do many things besides those explicitly stated in the Constitution. "Strict constructionalists" on the other hand, feel that the Congress is limited to-those powers expressly delegated to it. The argument over "broad construction" or "strict construction" continues to this day and remains a major issue in the relationship between the states and the Federal government. -

THE DARTMOUTH COLLEGE CASE (1819)

Dartmouth College vs. Woodward, 1819, was one of several cases in which Marshall laid down decisions protecting property rights from interference by state legislatures. In 1815 the New Hampshire legislature had attempted to alter a charter granted to Dartsmouth College by George III in 1769. Under the new charter a new set of trustees was elected, and the college was put under stricter state control. The old trustees, however, did not resign, and the former officials refused to turn over the college records and funds. When the case came before the Supreme Court, Marshall wrote a decision in which he supported the original charter. He argued that a charter was a contract with

which a state had no right to interfere (Article I, Section 10, clause 1). Much of American business is carried on by corporations receiving charters from state legislatures. The Dartsmouth College case, helped to free business from attempts by state legislatures to alter the terms under which it might operate.

GIBBONS VS. OGDEN (1824)

The case of Gibbons vs. Ogden arose from a dispute over the use of steamboats on the Hudson River. The inventor of the steamboat, Robert Fulton, and the promoter, Robert Livingston, had secured from the state of New York a charter that gave them the sole right to carry passengers on the river to and from New York City. Fulton and Livingston authorized Aaron Ogden to operate ferryboats between New York and New Jersey. The federal government, through an act of Congress, gave a license to another man, Thomas Gibbons, and he went into business in competition with Ogden. When Ogden sued Gibbons in the New York Courts, the judges decided in Ogden's favor and ordered Gibbons to quit the business. Gibbons then appealed to the Supreme Court.


In deciding this case, Marshall and his fellow Judges had to interpret the commerce clause of the Constitution. It says that Congress shall have power to regulate commerce among the states (Art. I, sec. 8, para. 3). The Constitution does not define the word"commerce,"nor does it say whether Congress has the exclusive power to regulate it.  The Judges had to decide whether "commerce" included navigation and whether congressional laws to regulate it took precedence over state laws.


Marshall reasoned that the authors of the Constitution had used the word "commerce" in a broad sense; they had intended to include the operation of boats as well as the buying and selling of goods. The regulatory power of Congress, he concluded was "complete in itself." Therefore, the law of New York, granting a steamboat monopoly between New York and New Jersey, must give way to the law of Congress. This decision, by forbidding the states to restrict interstate commerce, also helped prepare the way for economic growth of the nation.


