Bad Precedent: Andrew Jackson’s assault on habeas corpus.

by Caleb Crain (from the New Yorker)

Jackson was a natural populist, but he also had a fiercely autocratic streak. One enemy likened him to an “exasperated rhinoceros.”

By late 1814, it was clear that America was not winning the War of 1812. Washington, including the Capitol and the White House, was in ashes. New Englanders were so demoralized that they were considering secession. When British troops, hardened from battling Napoleon, set sail for Louisiana, some feared that America might not be able to hold on to its recent acquisition. 

Into the national gloom, however, light broke. On January 8, 1815, a major general from Tennessee named Andrew Jackson stopped the British from taking New Orleans. The battle lasted less than two hours, but more than two thousand British soldiers were killed or wounded, compared with only a few dozen Americans. The victory had almost no practical effect. Although the news hadn’t yet reached the Western Hemisphere, British and American representatives had negotiated peace, on Christmas Eve at the Treaty of Ghent, restoring the pre-war territorial boundaries. Nonetheless, Jackson’s victory was a public-relations triumph. It “restored and inflamed the national self-love,” as James Parton puts it in an elegant, pleasantly cynical 1860 biography. He achieved sudden and overwhelming popularity, which became, according to Parton, “the principal fact in the political history of the United States” for the next generation, a period that Arthur Schlesinger, Jr., famously called the Age of Jackson. 

In the two months immediately following the Battle of New Orleans, however, Jackson put his glory in jeopardy, keeping a tight grip on civil liberties and seeming to take personally the restlessness of those under his control. He censored a newspaper, came close to executing two deserters, and jailed a state congressman, a judge, and a district attorney. He defied a writ of habeas corpus, the legal privilege recognized by the Constitution which allows someone being detained to insist that a judge look into his case. Jackson was fined for his actions, and, for the rest of his life, was shadowed by the charge that he had behaved tyrannically. In retirement, after two terms as President, he called on his reserves of political clout to get the fine refunded, and Congress ended up debating the legality of his actions in New Orleans for nearly two years. As Matthew Warshauer argues in a lucid and well researched new book, “Andrew Jackson and the Politics of Martial Law” (University of Tennessee; $39.95), the debates changed the definition of martial law in American jurisprudence. They also set a precedent for granting emergency powers to the executive branch which remains a troubling legacy today.

A British visitor to America wrote that Jackson had “a game-cock look.” He was a gaunt six feet one, with sallow skin, a lantern jaw, long, loose teeth, and iron-gray hair that stood straight up. A political enemy once likened him to an “exasperated rhinoceros.” He relished violence almost to the point of connoisseurship. In fighting with a stick, he suggested aiming not for the head but the stomach; with a pistol, he advised aiming for the brain. Some thought that he stage-managed his ferocity for political effect. One anecdote has him chuckling in the Presidential office over an outburst ginned up to frighten away some petitioners: “Didn’t I manage them well?” Whether this propensity sprang from nature or art, he knew how to put it to use. “What truly set him apart from other generals was his ability to motivate his men,” H. W. Brands writes in an equable and fluent recent biography. For sticking by his troops when his superiors ordered him to abandon them Jackson was loved; his soldiers nicknamed him Old Hickory on account of his toughness. But for turning his cannons on soldiers who thought their term of enlistment shorter than he thought it was, and for having a teen-ager shot for refusing an order, he was feared. Like the God of the Old Testament, Jackson commanded both responses.

Shortly after reaching New Orleans, accordingly, Jackson threatened to kill collaborators. “Those who are not for us are against us,” warned a broadside issued on his orders. The governor of Louisiana, William C. C. Claiborne, had described a “spirit of Disaffection” in the city, and there were indeed many opportunities for distrust. The British were thought to be encouraging the blacks to revolt, and the city’s whites divided their loyalties between France, Spain, and the United States. Forty miles to the south, in the bay of Barataria, there were privateers, led by Jean Lafitte, a former blacksmith, and it was unclear which side they would take. 

To reduce the uncertainties, Jackson recruited two battalions of free blacks. “Distrust them, and you make them your enemies,” he explained to the governor; “place confidence in them, and you engage them by Every dear and honorable tie.” He agreed to an amnesty for the pirates, in exchange for their support and a supply of arms and ammunition. The deal was probably brokered by Lafitte’s longtime lawyer Edward Livingston, an ex-mayor of New York who had insinuated himself into Jackson’s staff as aide-de-camp, French translator, speechwriter, and legal adviser. Livingston also had a hand in Jackson’s most decisive step: on December 16, 1814, Jackson declared martial law.

As Warshauer explains, the term “martial law” originally referred only to “a code of conduct for the armed forces.” Among the British, it also came, in the course of putting down colonial rebellions, to mean military power over civilians during an emergency. But for Americans this second meaning long remained officially unthinkable. In the Declaration of Independence, the Founding Fathers had objected to having “the Military independent of and superior to the Civil power.”

The subject was especially sensitive in New Orleans, because martial law had been attempted there in 1806, during the hysteria that followed accusations that Aaron Burr was conspiring to create a new nation in the Southwest. Then, Livingston had defended the civil rights of Burr’s alleged conspirators, and he now warned Jackson that martial law was unconstitutional. The only possible justification was necessity, and even then, Livingston said, “the General proclaims it at his risque and under his responsibility.” Another adviser, however, observed that the Constitution provides for the suspension of habeas corpus “in Cases of Rebellion or Invasion,” and suggested that this provision “authorizes . . . impliedly, the operation of Martial Law.” It was a weak rationale. The U.S. Supreme Court had recently ruled that only the legislature had the power to suspend habeas corpus—not the President, and certainly not a mere general. And, just days before Jackson’s proclamation, an American naval commander had asked the Louisiana legislature to suspend habeas corpus so that he could impress sailors, and they had refused.

Despite the constitutional irregularity, Jackson imposed a nine o’clock curfew and required that everyone entering and exiting the city be vetted by the military. The legislature insisted on continuing to meet, but its doorkeeper took a leave of absence and enlisted. A week later, the British landed.

“By the Eternal,” Jackson said, upon hearing of their landfall, “they shall not sleep on our soil!” The British prudently halted nine miles outside the city to await reinforcements. They set up camp, ate a large meal, built fires, swam, and made their beds. By contrast, Jackson, whose digestion was never good, ate no more than a few tablespoons of rice and half a cup of coffee that day and did not sleep for the next five days and four nights. He struck the British at seven-thirty the evening they landed. 

It was the British troops’ first experience of Jackson’s aggressive style. Over the next two weeks, American scouts ventured into the no man’s land between camps at all hours to hunt British sentinels, a practice the British found barbarous and unnerving. Meanwhile, the Americans improvised a barricade of barrels and sugar casks, mortared with mud, about a mile long and protected in front by a ditch ten feet wide. Stuck between river and swamp, where firm soil was rare, they tried building with cotton, too, but it caught fire easily and had to be dug out again. The British tried sugar, which, the rank and file discovered, stopped no bullets but could be molded into cakes and eaten.

The Americans were soon well dug in on the east side of the river, but they had few troops and negligible entrenchments on the west, where the British decided to take advantage. Working day and night, the British quietly extended a canal to the Mississippi, planning to send boatloads of soldiers to the west bank the night before they attacked. For their assault on the east bank, they tied rods of sugarcane together into fascines, for crossing the Americans’ ditch, and built ladders, for storming their barricade. 

At dawn on January 8th, the British fired a rocket into the air for coördination. It had the unintended effect of alerting the Americans, whose band launched into “Yankee Doodle.” Geography, too, was unpropitious. Few British boats made it out of the canal and across the river on schedule, either because the water level fell unexpectedly or because the British had failed to reckon on the reluctance of Louisiana mud to stay where it is put. Disadvantage turned to disaster, however, when the troops assigned to carry the fascines and ladders forgot them. British soldiers who managed to reach the American barricade could do nothing once they got there but wait to be shot down. Jackson didn’t realize he was vulnerable on the west side of the river until his victory on the east side was so complete that it didn’t matter. The post-battle tableau seemed to him an image of resurrection, as British survivors struggled to their feet amid heaps of the dead. The forgotten ladders were used as make-shift biers.

Even while the British still menaced New Orleans, the civil authorities had been fidgety under military rule. On Christmas Day, 1814, the mayor informed Jackson, courteously but pointedly, that so many people were being detained that “Before two days, The Guard house shall be full.” On December 28th, because of rumors and garbled orders, a soldier with a bayonet refused to let the state’s legislators into their chambers. They were not pleased. When the time came to thank the Army that had protected New Orleans, they named every senior officer but Jackson. 

Victory made martial law seem less urgent, and its burdens less bearable. In February and March, thirty citizens were detained without being charged; at least one wrote to Jackson begging for a trial. As early as January 31st, Governor Claiborne began asking when Jackson planned to discharge the militia. On February 11th, a group of officers explained to Jackson that their militiamen needed to go home to sow their cotton. Some soldiers began to go absent without leave. After only fifteen to twenty men showed up for the February 2nd inspection of an entire regiment, Jackson warned, “I cannot permit the Laurels of Louisiana to be tarnished by the Lurking Demon of discord.” Between January and March, he had a hundred soldiers arrested for mutiny, desertion, and lesser infractions. Two were court-martialed and sentenced to death, to be reprieved only on the day of their scheduled execution.

Louisianans were also impatient to recapture slaves who had run away with the British, but negotiations were delicate. The British did not want to be accused of plunder, but they were appalled by American slavery, and had qualms about forcing the slaves to return. One British officer later wrote about removing “a collar of spikes” from a fugitive named George. “He had not been able to lie down since his flight, the collar being so contrived as to prevent the wearer from using any other than an upright position.” (Eventually, the British would drop the runaways off in Bermuda on their return trip across the Atlantic.) In early February, Jackson sent Livingston aboard a British frigate to parley for the return of slaves and an exchange of prisoners. To Livingston’s surprise, the British detained him while they captured a fort near Mobile, in the war’s last skirmish. Two days later, the ship received a London newspaper article about the Treaty of Ghent, which Livingston was able to carry back to New Orleans after his release.

Instead of celebrating, however, Jackson warned New Orleans that “an artful and insidious enemy” might be trying “to put you off your guard and attack you by surprise.” He was ignored. On February 21st, the Louisiana Gazette, slightly embroidering the good news, claimed that the British had requested a ceasefire. Technically they hadn’t yet, and Jackson demanded not only that the editor issue a correction but that no newspaper in the city print any such claim again without first consulting him. “As we have been officially informed that the city of New Orleans is a camp,” the Gazette responded on February 23rd, “our readers must not expect us to take the liberty of expressing our opinion as we might in a free city.” Jackson was losing control of the city and of his temper. 

On the twenty-fourth, Governor Claiborne again asked Jackson to discharge the militia and instructed his attorney general to protect any civilian seized by Jackson’s military. “I can no longer remain a Silent Spectator of the prostration of the Laws,” Claiborne wrote. Meanwhile, a few French and Spanish residents figured out a way to spring themselves from the militia early. They applied to their consuls for certificates of citizenship, which exempted them from military duty. Warshauer reports that, in February and March, more than a hundred New Orleans residents were formally recognized as citizens of France by Louis de Tousard, the French consul.

Jackson countered by banishing from the city all newly certified Frenchmen, giving them three days to be at least as far away as Baton Rouge, a distance of about a hundred miles. The implication—that soldiers who suddenly avowed their allegiance to a foreign power were not to be trusted—deeply offended Consul Tousard, who had lost an arm fighting on America’s behalf in the Revolutionary War. “Une accusation aussi monstrueux—Contre des Français!” he rebuked Jackson. Tousard was ordered to leave the city by four in the afternoon.

“It is high time the laws should resume their empire,” an anonymous writer asserted in the Louisiana Courier of March 3rd. The writer mistakenly thought Jackson was banishing all New Orleans Frenchmen rather than just the newly certified ones, and he urged them to stay put. Enraged by the defiance, Jackson ordered another newspaper, the Friend of the Laws, to print part of an act of Congress that assigned the death penalty to spies found lurking in the Army’s camp in wartime. Jackson soon discovered the writer’s identity: it was Louis Louaillier, the chairman of ways and means in the state legislature, who had been instrumental both in the legislature’s refusal to suspend habeas corpus and in its funding of the city’s defense. At noon on March 5th, an Army captain arrested him by the Mississippi River levee, across from the Exchange Coffee House. Louaillier called on people near-by to act as witnesses, and one of them, a lawyer named Pierre L. Morel, agreed to help him.

Morel first approached a state appeals-court judge, François-Xavier Martin, who declined because he believed he had no jurisdiction. Then Morel went to the federal district judge, Dominick Augustin Hall. During the Aaron Burr panic of 1806, Hall had become something of a hero for issuing a writ of habeas corpus to free a fellow-judge. Perhaps he felt the time had come for a repeat performance. He signed the order for a writ, and asked Pierre Morel to take Jackson a note of advance warning. 

As it happens, Martin, the judge who turned Morel down, went on to write a history of New Orleans, and he describes well what happened next: “On receiving Morel’s communication, the ebullition of Jackson’s anger was such, that reason appeared to have lost its control.” Jackson became convinced that Hall and Louaillier were involved in a conspiracy and decided to defy the writ. He instructed the man in charge of guarding Louaillier, Lieutenant Colonel Mathew Arbuckle, to arrest anyone who tried to serve a writ of habeas corpus and to arrest Judge Hall. “You will [be] vigilent,” he wrote. “The agents of the enemy amongst us are more numerous than was first expected.” At nine in the evening, a force of at least sixty of Arbuckle’s men seized Hall in his bedroom and took him back to Louaillier’s cell. Around midnight, Jackson compelled the court clerk to surrender Hall’s order for the writ. To the district marshal, who stopped by Army headquarters that night, he boasted that he “had shopped the Judge.”

On Monday, March 6th, a special courier arrived who was supposed to be carrying an official announcement of peace from Washington. By an unfortunate mishap, a completely different letter had ended up in the satchel. Jackson nevertheless relayed the fact of the special courier to the British, writing that there was “little Doubt in my mind that the treaty” had been ratified. Over the next couple of days, he also discharged the bulk of Louisiana’s militia and quietly dropped his demand that the “new” French leave town. But he was unrelenting toward Hall and Louaillier. On March 7th, Louaillier was tried by a court-martial for mutiny, being a spy, and disobedience of orders, among other charges. Although his life was in jeopardy, Louaillier refused, as a matter of principle, to answer the charges except by objecting to the court’s jurisdiction. He was acquitted, but Jackson still refused to release him. Instead, in a wild and rambling opinion, he insisted that the legislator was guilty of “inviting the enemy to renew his attempt.” He also reconciled the discrepancy between the American and British understanding of martial law—between military discipline and emergency powers—by asserting that in this case there wasn’t any. A commanding general had an autocratic authority within his Army’s camp; it so happened that New Orleans was now inside Andrew Jackson’s.

On the evening of the court-martial, someone destroyed a large portrait of Jackson, which hung in the grand hall of the Exchange Coffee House. Jackson’s officers ordered a replacement and then guarded it. On March 8th, federal district attorney John Dick petitioned Joshua Lewis, a Louisiana district judge, for a writ of habeas corpus on behalf of Hall. Jackson promptly ordered Dick and Lewis arrested.

Perhaps Jackson began to feel uneasy about detaining a federal judge. On March 11th, he wrote Hall that he had decided to “send you beyond the limits of my encampment” until he received official notification of peace. The next day, a Sunday, five soldiers escorted Hall four miles upriver. He did not have to wait there long. At dawn on Monday morning, a second special courier arrived in New Orleans; this time the right letter was in his satchel, as well as a copy of the peace treaty itself. Jackson lifted martial law, pardoned military offenses, and released detainees. With Livingston’s assistance, he framed an apologia for the rigor he was now setting aside. “Is it wise,” he asked rhetorically, “to sacrifice the spirit of the laws to the letter, and by adhering too strictly to the letter, lose the substance forever, in order that we may, for an instant, preserve the shadow?”

A week and a half after Judge Hall’s banishment, Dick accused Jackson of improperly seizing the order for a writ of habeas corpus, disregarding the writ itself, and imprisoning the judge who had issued it. Andrew Jackson was summoned to Hall’s court to explain why he should not be examined, and perhaps punished, for contempt. 

Spectators gave three cheers when he entered the courtroom, and Hall threatened to adjourn if there were any further interruptions. According to a contemporary newspaper account, Jackson said to the judge, “I pledge my life there shall be no interruption on my part,” and offered a written reply to the charges. He then asked to be excused because his wife wasn’t feeling well. A heavyset woman, Rachel Jackson had arrived in the city just in time for a series of victory balls, where high society marvelled at a sight described by one merchant as “the General, a long, haggard man, with limbs like a skeleton, and Madame la Generale, a short, fat dumpling, bobbing opposite each other” on the dance floor. 

John Reid, one of Jackson’s officers, began to read aloud from the reply, but Dick objected, wanting to know in advance “its nature & tendency.” Hall agreed to hear passages that challenged the court’s jurisdiction, contradicted the alleged facts, argued that the alleged facts did not constitute a contempt, apologized to the court, or demonstrated that Jackson had acted within his legal rights. Reid then continued reading. He soon reached a passage setting forth evidence for the necessity of martial law in New Orleans, and Dick objected again. A defendant was not “permitted to make evidence for himself,” Dick said. Though Hall had said he was willing to hear challenges to the facts, Dick asserted that the proper moment for that was later—when Jackson was questioned under oath, if Hall decided that was necessary. At the outset, Jackson’s defense team was supposed to raise only questions of law. Hall agreed. He assured Reid that what the general said later, on the stand, would prevail over any and all other evidence, but for now Reid could raise only questions about jurisdiction and the mode of the proceedings. Reid, however, now revealed that “he was not before that Court as the Counsel of Genl. Jackson” and had no authority to do anything but read the paper he was holding. Therefore Dick presented his side of the case unchallenged, and Jackson was ordered to return for questioning.

It was a puzzling standoff. Livingston had drafted Jackson’s reply and was sitting in the courtroom when Reid was prevented from reading it out. One of the sharpest legal minds in America, he must have foreseen Dick’s objections, and, in any case, would have been more than capable of making a verbal defense of Jackson on the spot. Martin, in his history, theorized that Livingston deliberately formulated a reply that would be rejected, so that Jackson would be able to claim “he had been condemned unheard.”

Sure enough, when Jackson appeared in court on March 31st, in mufti, he refused to answer any questions, telling Hall, “Sir, my defence in this accusation has been offered, and you have denied its admission.” Perhaps it was a piece of Livingston’s strategy, too, that the courtroom that day was full of unruly Baratarian pirates, one of whom shouted out an offer to throw the judge in the river. According to a biography that Jackson authorized, Jackson silenced the courtroom. “The same arm that protected from outrage this city . . . will shield and protect this court, or perish in the effort,” he declared. According to a contemporary newspaper account, however, he egged the crowd on, telling Hall that, during the British threat that had made martial law necessary, “I was then with these brave fellows in arms . . . you were not, sir.”

Hall found Jackson in contempt of court, but in consideration of his service to the nation chose not to imprison him; instead, he was fined a thousand dollars. After Jackson left court, cheering crowds took him from coffeehouse to coffee-house. The accounts vary; he either railed about Hall’s specious charges or urged his followers to “not forget the example I have given this day of a respectful submission to the administration of justice.” A letter to a friend has his unmediated voice: “I have been detained here longer than I expected, by a combination of a few Traitors & tories—with Judge Hall at there head—who . . . are much chagrend because the country has been saved from the Lyons grasp.”

In early March, while Jackson was still jailing public officials, Governor Claiborne had written to Washington in alarm. Because of the slowness of the mail, it was not until late April that a letter from the Acting Secretary of War, Alexander James Dallas, reached Jackson, who was on his way home to Tennessee. 

“It would appear,” Dallas wrote, “that the Judicial power of the United States has been resisted, the liberty of the press has been suspended, & the Consul and subjects of a friendly Government have been exposed to great inconvenience, by an exercise of Military force and command.” The President, James Madison, wanted to know what was going on. Jackson forwarded to Dallas his written reply to the contempt charges and shared his suspicion that he had been finked on by one of “those who would have betrayed their Country, or skulked from its defence.” 

This was not the answer Dallas had been hoping for, and he wrote again a few months later. The President was happy to learn that Jackson justified his acts by their necessity. “Some difference of opinion will naturally occur . . . as to the extent, or the duration, of the alledged necessity,” Dallas continued, but the Administration was going to take Jackson’s word for it. Still, the President didn’t want his silence to be misunderstood. In the United States, only Congress has the power to declare martial law. If a commander tries to declare it, “he may be justified by the law of necessity, while he has the merit of saving his country, but he cannot resort to the established law of the land, for the means of vindication.” 

Jackson was being told, in plain English, that what he had done was illegal. That had to be put on the record, because if the New Orleans episode were to create a precedent it would undermine the Constitution. As Madison himself had written in “The Federalist Papers,” “The accumulation of all powers legislative, executive and judiciary in the same hands . . . may justly be pronounced the very definition of tyranny.” Because voters were acclaiming Jackson as a national savior, Madison probably felt that he couldn’t afford to confront him more aggressively, but Warshauer thinks that he should have, perhaps with a formal reprimand. “Madison’s failure to act,” he writes persuasively, “opened a gaping hole in the future protection of civil liberties.”

Dallas’s letter was not without effect, though. Even after Jackson’s eventful Presidency—during which he moved thousands of Indians across the country, undermined the national bank, faced down South Carolina’s attempt to nullify federal law, and triggered a new vehemence in partisan politics—he still remembered the letter as “justifying my acts, but leaving a sting behind.” To extract this sting, he called on allies in Congress, in 1842, to pass a bill refunding him the fine. It wasn’t easy at first, because Jackson’s enemies, the Whigs, controlled both the House and the Senate. But it slowly dawned on Jackson’s Democrats that they had been handed a wonderful issue for energizing the base: a war hero was being stiffed by Congress. In the 1842 elections, the refund issue helped them take the House.

Some of the skirmishing was petty. The Whigs changed the bill’s title from “A Bill to Indemnify . . .” to “A Bill for the Relief of . . . ,” to make it sound like an act of charity. (Jackson was in fact short of cash.) But the politicians also addressed the issues. Democrats argued that necessity had made Jackson’s acts in New Orleans constitutional, or at least legal; or, at worst, that it rendered the question of legality moot. “Talk to me not about rules and forms in court,” declaimed Stephen Douglas, Lincoln’s future rival, in his maiden speech in the House, “when the enemy’s cannon are pointed at the door, and the flames encircle the cupola!” The Whigs, on the other hand, called Jackson’s acts both unconstitutional and unnecessary. John Quincy Adams, who sided with the Whigs on the issue, warned his colleagues, “If you pass this bill it will not be for the honor and glory of the battle of New Orleans, but for the honor and glory of the exercise of despotic power over your own citizens.” The Whigs tried repeatedly to add to the bill a sentence disavowing any censure of Judge Hall, but they failed. On January 8, 1844, the twenty-ninth anniversary of the Battle of New Orleans, it passed by a landslide.

By surveying changes in law compendia and military treatises, edition by edition, Warshauer shows that America’s legal community finally accepted the new meaning of martial law in the eighteen-forties, probably because the refund debates put it into currency. Indeed, when Rhode Island declared martial law in 1842, a contemporary blamed the “damnable heresies preached in the halls of Congress.” On the debate’s afterlife, Warshauer’s findings are even more intriguing. When Lincoln needed to justify his restriction of civil liberties in the early eighteen-sixties, he cited the 1844 refund as demonstrating Congress’s approval of Jackson’s declaration of martial law, calculating that nothing would silence his Democratic opponents so well as the example of Andrew Jackson. Warshauer finds nine politicians and commentators who lived long enough to debate both Jackson’s refund and the Civil War–era suspensions of habeas corpus. A Whig congressman who had called necessity the “universal plea of tyrants” in 1844 found himself declaring martial law in Maryland in 1863. The three Democrats in Warshauer’s sample supported Jackson’s declaration of martial law but didn’t trust Lincoln with the same powers. One of them, Chief Justice Roger B. Taney, wrote privately to Jackson in 1844 that “a grosser act of injustice was never perpetrated by any court, than the infliction of that fine upon you,” but upbraided Lincoln bitterly in his Ex Parte Merryman decision of 1861, warning Americans that if the military could suspend the writ of habeas corpus at will, they might “no longer [be] living under a government of laws.” So egregious is Taney’s flip-flop that Warshauer suspects that he cared more about thwarting Lincoln than about habeas corpus. In fact, Warshauer ends up doubting that politicians are even capable of rising above partisanship on the issue. 

The evidence certainly suggests that it has always been difficult to find a reliable base of support for habeas corpus in America; it’s a vulnerable right, especially during emergencies and when a charismatic leader is involved. (“In free governments, dangerous precedents are to be dreaded from good and popular characters only,” Martin warned.) Maybe the solution to this dilemma, like so many others in American politics, is to be found in fruitful conflict between the executive, judiciary, and legislative branches. The jurist Abraham D. Sofaer has suggested that, in Jackson’s predicament, checks and balances were rather well distributed: so long as generals and Presidents who exceed the Constitution are vulnerable to the courts and to Congress, as Jackson was vulnerable to Hall, emergency powers are less likely to turn into permanent ones. One could argue that, by that logic, smoothing over the conflicts removes an important check on executive power; it was a mistake for the 1844 Congress to refund Jackson’s fine, and a mistake for the 2006 Congress to deprive the detainees in Guantánamo Bay of the writ of habeas corpus, helping President Bush maneuver around the Supreme Court’s ruling in Hamdan v. Rumsfeld. If the President takes away a civil right, he should have to worry about explaining himself to the people. He should fear as well as love us. 

