Order vs. Liberty: USA Patriot Act

George W. Bush signed the 342 page USA Patriot Act into law on October 26, 2001

"We were able to find what I think is the appropriate balance between protecting civil liberties, privacy and ensuring that law enforcement has the tools to do what it must,"    


--Senate Majority Leader Thomas Daschle (D-S.D.)

"Included in the bill are provisions that would allow for the mistreatment of immigrants, the suppression of dissent and the investigation and surveillance of wholly innocent Americans," 


-- Laura Murphy, Director of the ACLU Washington National Office

“Security is the means by which we achieve our fundamental freedoms”.


--Assistant Attorney General Viet Dinh
“We simply cannot prevail in the battle against terrorism if the right hand of our government has no idea what the left hand is doing.” 

-- As Sen. John Edwards (D-N.C.) 

Relevant Constitutional Analysis (underlining mine):

Amendment IV: The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized. 

Amendment V: No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of war or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation. 

Amendment VI: In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defense
Article I, Section 8, Clause 18: To make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the government of the United States, or in any department or officer thereof.

Questions to Consider:

How necessary are these reforms? What is “necessary and proper” post 9/11? How should the constitution be interpreted in order to gauge the legitimacy of these reforms?

Should the government have the right to browse your financial and/or medical records without evidence of a crime?

Should the government have the right to spy on web surfing of Americans, including terms entered into search engines by telling a judge that the spying could lead to information that is relevant to an ongoing criminal investigation?

What, if any, access should the government have to library records?

· Section 215 makes it easier for the government to access library records. 
· The American Library Association is rebelling in myriad ways (protests, letters, emptying user accounts daily). The ALA opposes “any use of governmental powers to suppress…or to intimidate individuals expressing free inquiry”.

Can states trump the USAPA via local legislation (ex- Arcata, CA refuses to cooperate with federal demands because, according to city council member David Meserve, “my oath of office is to uphold the Constitution”.)?
Should the U.S. close the gates to immigration given the new-found security risks that immigrants might pose?

· The 9/11 terrorists were immigrants from impoverished and politically repressive countries

· The Statue of Liberty Emma Lazarus, “The New Colossal”

	Give me your tired, your poor,

	Your huddled masses yearning to breathe free, 

	The wretched refuse of your teeming shore. 

	Send these, the homeless, tempest-tossed, to me: 

	I lift my lamp beside the golden door.




What do we do when citizens are branded “the enemy”?

· Jose Padilla and Yasser Esam Hamdi are both American citizens who are accused of terrorist plots and have been declared enemy combatants. As enemy combatants, they do not have the right to choose a lawyer—but they are American citizens (to whom should the Bill of Rights apply?).
What rights should aliens have? 

· In three days after 9/11 the INS rounded up 750 foreign nationals and detained them on immigration charges. 100 still remain in federal custody without having been charged with a crime. (Time, May 12, 2003)
· What should be done with asylum seekers (for example from Haiti) who show up on US shores? The Coat Guard is trying to balance our promise on the Statue of liberty with our newfound need for security.

Who deserves a lawyer?

· There are over 600 detainees at Guantanamo Bay, Cuba who are being held and have not been granted prisoner-of-war status. They have not been granted lawyers in fear that the lawyers could be used as intermediaries between the detainee and terrorist cells. (Time, May 12, 2003)
· International regulations concerning military tribunals would accord them lawyers, but (1) they have not been granted prisoner-of-war status and (2) international regulations are historically paper tigers.
What civil liberties are you willing to sacrifice in the name of national security?

Who should be responsible for deciding these questions? Are the citizens aware of the issues? Is it in our best interests to leave these questions to a panel of nine unelected officials?

