HISTORICAL CASE STUDY: 

The Hard Road Toward Independence, 1776


What happens when you feel your rights are being violated? Suppose you have a job as a manager of a sandwich shop. The owner of the shop lives out of town. You see her only rarely. You manage the shop as you see fit. You decide how things should be done. You execute your duties well, and, up until this point, the owner seemed satisfied.


Suddenly, the owner begins to tell you how to do your job. She changes things all around—the bookkeeping, the employee records—everything that you have always done your way.


Does she have a right to tell you how to run her store? Must you do as she says? What can you do if you don't like her new rules? Do you have a right as manager to run the shop as you see fit?


American colonists in the mid-1700s might have asked similar questions. Feeling that their legal rights had been abused beyond limit, they risked everything. They declared independence and went to war with England. To understand how they came to take such a drastic step, one needs to examine how their legal system had developed.

English Law Becomes Americanized

American law was not a new invention. It travelled across the ocean along with other English imports. By the time it reached America, it was already centuries old. What Americans inherited were not specific laws. Few were written down. What Americans inherited was a legal tradition.


Back in 1215 English nobles and bishops met with the king of England and forced him to sign the Magna Charta. This document limited the king's power and added to the people's rights. It placed the king under the law. Under the charter, if the king broke the law, the people could wage war against the king to force him to mend his ways. The document also contained the seeds of these ideas: (1) the right of a person to be judged by a jury of equals, (2) the right to a speedy trial, and (3) the right to be protected from unjust punishment.


Another English document, the Bill of Rights of 1689, extended and reinforced these rights. In addition to those rights referred to in the Magna Charta, the document said that the king must have the consent of the people (through their representatives in Parliament) in order to tax, to change laws, or to keep an army during times of peace.


Many of the ideas included in these early English documents became part of the English common law tradition. Common law developed out of cases that came to trial in the king's courts. When deciding cases, the judges looked back to see how judges before them had ruled. Previous decisions were based on royal directions and on unwritten laws and customs of the people. Previous decisions became common law. Under this system certain broad principles of law came to be applied all over the country. These principles were called common law because they were common to all parts of the country.


Many of the people who took cases to court in England were people from the upper levels of society—lords and ladies. For this reason common law dealt largely with topics such as property rights, trespass grievances, and inheritance issues. When settlers first broke ground in the New World, these issues were not of greatest concern. Men and women were more concerned with surviving the winter and taming the wilderness. They needed simple government and simple laws. Although the basic principles of common law worked for the colonists, the specifics often did not. The American colonists made their own laws as the need arose.


What developed over the years was a unique brand of law— English in principle, American in practice. The English heritage provided American colonists with a foundation of basic legal rights and principles. These rights and principles were known as the "rights of Englishmen." The chart that follows shows some of the English legal rights that colonists brought with them to America.


In their local communities, American colonists passed laws to preserve order and settle disputes on a day-to-day basis. As settlements grew, so did their legal systems. Colonial assemblies passed laws. Courts were established, separate from the assemblies. In the courts the basic principles of common law were followed. The rights of Englishmen were respected. This brand of law—part English, part American—set the stage for the breakup of the British Empire.

Acts That Angered

Approximately one hundred fifty years had passed since the birth of the English colonies in America. By 1760 the colonies were no longer infants but semi-mature (sort of adolescent) mini-nations, each with its own government and laws. But the England of 1760 still regarded its colonies as children. The mother country believed it had the authority to tell its children what to do. Many English leaders did not realize their children had, in many ways, grown up and were making their own decisions.

	LEGAL RIGHTS AND

PRINCIPLES
	ORIGINAL      SOURCE
	               ENGLISH LAW

	No standing army in peacetime
	Bill of Rights of 1689
	“The raising or keeping of a standing army within the kingdom in time of peace, unless it be with the consent of Parliament, is against law...”

	Trial by Jury
	Common Law
	Guilt or innocence was to be decided by a jury of one’s equals, drawn from the citizens of one’s community

	Privacy in the home
	Common Law
	The government could not, without special permission from a court, invade a person’s house. “A man’s home is his castle.”

	Innocent until proven guilty
	Common Law
	Until it was proven that an accused person was guilty of a crime, the accused was presumed to be innocent.

	Protection from excessive bail and unjust punishment
	Bill of Rights of 1689
	“Excessive bail ought not to be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.”

	No taxation without representation
	Bill of Rights of 1689
	“Taxing of money for the use of the Crown... without grant of Parliament is illegal...”

	Protection against delays in bringing a person to trial
	Bill of Rights of 1689
	“Jurors ought to be duly impaneled and returned”



The French and Indian War ended in 1763. England had spent a lot of money defending its American colonies against the French. Now it had to pay its bills. Short of cash, the English government thought it only fair to tax the Americans to pay a share of the war debt.


Parliament in London passed several laws to raise taxes in America. The colonists, however, played no part in the lawmaking. The members of the House of Commons, one branch of Parliament, were elected by English voters. The colonists, however, could not vote for members of Parliament.

* * * * *

Was it fair for Parliament to pass laws that affected the colonists even though the colonists could not elect their own representatives to Parliament? Why or why not? 


Each assertion of England's authority fired the colonists' anger, especially the Stamp Act, the Quartering Act, and the Townshend Acts.

The Stamp Act, 1765. With the enforcement of the Stamp Act, American colonists were required to purchase a special government stamp before issuing or signing certain documents. The stamps had to be bought from British agents. In comparison to people's incomes, the stamps were very expensive.


A family that had a son graduate from college and bought a four-page newspaper, in one week, would be taxed two pounds, four shillings. A family's income in those days was usually less than twenty pounds per year.


If a person were caught with an unstamped document, he or she could be arrested. But instead of having a trial in the local court, which was normally the case, the accused could be tried in an Admiralty Court. An Admiralty Court was a special English court designed to hear cases about crimes committed at sea. Because it was set up to try cases quickly while ships were in port, a jury was not provided. The judge acted as both judge and jury. The court for North America was located far from most colonies, in Halifax, Nova Scotia.

1.  Was the Stamp Act a fair law? Why or why not?

2.  Did it violate any of the rights of Englishmen?

3.  Were people accused of violating the Stamp Act treated fairly?


Before the Stamp Act, the colonies had usually raised their own taxes to pay for government. Colonial assemblies, made up of representatives from the colony, passed tax laws. Local officials collected the money. The assemblies used the money to pay for armies, roads, and the governor's salary. When people didn't pay their taxes, they were tried in colonial courts. The Stamp Act angered the colonists for two reasons. It was the first time that the British Parliament had passed this kind of tax on the colonies. And a royal court, rather than a colonial court, was used to enforce it.

The Quartering Act, 1765. This law was intended to force the colonial governments to provide housing and food for English soldiers who were stationed on American soil. Parliament reasoned that since the soldiers were there to protect and defend the colonists, the colonists should share in the costs. London would pay the soldiers' salaries. The colonies would pay their living expenses in America.


When two regiments of the British army, about 1,100 men, arrived in New York in 1766, the New York Assembly was asked to provide free room and board for the soldiers, including beer and rum. Throughout the French and Indian War, the colonies had fed and housed the British army. But now, for the first time, the law required the quartering of soldiers in time of peace.

• Was the Quartering Act a fair law? Why or why not? Did it violate any of the rights of Englishmen?

The Townshend Acts, 1767. Under the Townshend Acts American merchants had to pay an import duty (a tax on goods brought into a country) before accepting shipments of manufactured goods from England. The tax had to be paid on tea, glass, paint, lead, and other imports.


Local customs officers were not allowed to collect the duty. Instead, Parliament set up a special board of new customs agents. They exercised a special legal authority that had never been used by the local agents. With writs of assistance (in effect, blanket search warrants issued by a court), customs officials could now enter and search homes and stores for smuggled goods. If merchants violated the Townshend Acts by importing goods without paying the tax, they would be tried in the British Admiralty Court, again without a jury.

1.  Were the Townshend Acts fair and just? Why or why not?

2.  Were any of the legal rights of Englishmen violated under these laws? How?

3.  Were suspected violators of these laws treated fairly? Explain…


Americans always had to pay taxes on the things they imported. But the Townshend Acts raised the amount. They also took the enforcement power away from local agents and courts. Many colonists thought they were unfair, conflicting with the rights of Englishmen. In word and in action, they showed their dislike.

The Colonists React

Many colonists expressed their disapproval of the Stamp Act in town meetings. They advised their delegates to the colonial assemblies to oppose the Act "by all lawful means." In 1765 nine out of the thirteen colonies acted together against the Stamp Act.


Having formed a special Stamp Act Congress, they voted to deny Parliament's authority to tax the colonies. A boycott was begun. A boycott is a refusal to buy certain goods in order to reach a political goal. The colonists were using economic muscle to force England to abandon the Act.


In every colony Stamp Act collectors resigned rather than enforce the tax. Groups, such as the Sons of Liberty and the Daughters of Liberty, urged people not to use the stamps. Sometimes angry mobs gathered. In one instance they wrecked the home of an English official.


In response to the Quartering Act, some colonists simply refused to provide rooms and meals. Fights erupted. In one clash, three colonists were killed.

Many colonies protested the Townshend and the Quartering Acts in petitions (formal written requests) to the British government. England responded by ordering those colonial assemblies not to meet. Resistance went beyond letters. Boycotts became a favorite weapon. Some avoided paying taxes by smuggling goods into the colonies. To many these illegal acts seem patriotic.

A. Do you think it would have mattered to the colonists if the acts had been passed by colonial assemblies instead of Parliament? Why? The American colonies were part of the British Empire. Didn't England have a right to rule its colonies as it saw fit?

B. If the colonists disapproved of England's laws, do you think they had a right to disobey them in legal ways? Do you think they had a right to respond illegally and with violence?

C. Do you think the colonial governments had a right to challenge the authority of the king and Parliament? Why or why not?

The Roots of Their Discontent


Why did the American colonists respond with such anger to England's laws? After all, England was the mother country. Wasn't England just exercising its right to rule?


The colonists didn't question the idea that the king and Parliament had supreme authority over England and its empire. They recognized, accepted, and lived under British sovereignty. However, over the course of 125 years, the colonists had established their own local governments, legal systems, and laws.


Colonial systems of law were not considered to be in competition with the authority of the empire. Like the Mayflower Compact, many of these legal systems were established out of necessity to meet local needs. In fact, all colonial assemblies had to send their laws to England for review to make sure they didn't conflict with the laws of England. Out of 8,563 laws reviewed during the colonial period, only 469—a little over 5 percent—were refused.


For 125 years colonists practiced a large measure of self- government, with England's nod of approval. Self-government had become a fixture of colonial life. Having done something the same way for 125 years, Americans had begun to think it was the only proper arrangement. (The manager of the sandwich shop might have felt the same way.) So when England passed laws like the Stamp Act, it was asserting its will in areas that had been under colonial control for more than a century.


Now the questions arose. Where did England's authority end and the colonies' begin? Did Parliament have supreme legislative power over the colonies? The colonies said no. Parliament said yes. It reasoned that if the colonists had stayed in England, they would have had to obey Parliament's laws. So even though they were in America, they had to obey its laws. Furthermore, the British assumed that the self-government practiced by the colonies was a privilege. Granted by England, this privilege could be added to or taken away at any time. Many colonists disagreed. They said self-government came not from the king or Parliament, but from consent of the governed.


There was another reason for the colonists' anger. In passing the Stamp Act and others like it, American colonists believed that England was violating their rights as Englishmen. Colonial laws were based on these rights. So were England's. And the colonists still felt a part of England. No matter which legal system they measured by, the colonists felt their rights were being abused. If England viewed them as English citizens, then it was violating its own law! They deserved their rights as Englishmen!

* * * * *

1.  The colonies belonged to England. Did England have the right to pass any laws affecting them that it wanted to?

2.  Do you think England violated the colonists' rights in the 1760s? If so, in what ways?

Revolution

Partially as a result of colonial resistance, the Stamp Act was repealed (cancelled) in 1766. Most of the Townshend Act taxes were repealed in 1770. It also became impossible to enforce all parts of the Quartering Act. As American colonists grew confident of their own power, tensions worsened. Each side passed laws to exert its own authority.


Parliament passed laws that closed the port of Boston, declared the Massachusetts Assembly to be illegal, and forced individual homeowners to house British soldiers. The colonial assemblies sent delegates to a Continental Congress to discuss these new laws. Both sides began to arm themselves. The fine line between peace and war began to fade. On April 18, 1775, shots were fired. The American Revolution had begun.

The Declaration of Independence

One year after the war began, seven years before the war was over, the colonists declared independence from England. The Declaration was formally approved by the Second Continental Congress on July 4, 1776.


It was more than just a statement of independence. It unveiled a new philosophy of American law and government. The document was based on the ideas of John Locke, the English physician who had dreamed up the Fundamental Constitutions of Carolina. Having turned political philosopher in the late 1600s, Locke wrote about natural rights and the laws of nature. Before societies and governments were organized, he said, people were born free, with certain natural rights and liberties. People created governments in order to protect these rights. When governments failed to honor the laws of nature and natural rights, they could be overthrown.


To the American colonists, Locke's ideas seemed especially fitting. They were included in the Declaration, though they had been written nearly a century before.


Study the Declaration of Independence in your textbook. Look specifically at the first four paragraphs and answer the following questions.

1. What is the source of legal authority for the new government?

2.  What is the purpose of government, according to the Declaration?

3.  How did John Locke's ideas relate to the Rights of Englishmen? To the American Revolution?

4.  Do you think the Continental Congress had the legal authority to make such a Declaration? Was it binding on the colonists?

* * * * *


With the adoption of the Declaration, the thirteen colonies became thirteen united states. On their own, out from under British rule, the colonists were left to design their own independent systems of law and government. They did not have to start from scratch. They merely had to combine the best features of what they had already been working with—English law and colonial law. And they had to translate the general ideas in the Declaration of Independence into a workable frame of government.

After the Revolution: A New Legal Order

How should the new government and legal system be set up? Which principles of English law should be preserved? Which legal rights were the most important? How should they be guaranteed?


In answering these questions, the newly independent colonies laid the foundation for the legal system we have today. As you read the following excerpts from the Massachusetts Constitution (1780), look for examples of the rights of Englishmen and the principles of common law. Also look for phrases intended to guard against legal abuses like the Stamp Act, Quartering Act, and Townshend Acts.


From the Massachusetts Constitution, drafted by John Adams in 1779 and adopted in 1780:

The [purpose] . . . of government is to secure the existence of the body politick, to protect it, and to [give to] the individuals who compose it . . . their natural rights . . .

All men are born free and independent, and have certain natural, essential, and unalienable rights . . .


. . no [person] shall be hurt, molested, or restrained . . for worshipping God . . .


The people of this commonwealth have the . . . right of governing themselves . . .


All power resides originally in the people and is derived from them . . .


All elections ought to be free, and all the inhabitants of this commonwealth, having sufficient qualifications, have an equal right to elect officers and to be elected for public employments.

Each individual of the society has a right to be protected. . in the enjoyment of his life, liberty, and property, . . . no part of the property of the individual can .. . be taken from him . . . without his own consent.    

* * * * *

1.  Which of the legal rights listed here have their source in English common law?
2.  According to this constitution, what is the purpose of government?

3.  What is the source of legal authority in Massachusetts?
* * * * *

What's the Issue?

American colonists had a long history of governing themselves. Beginning with the Mayflower Compact, the source of authority for making laws was the body politic. When England trespassed on the colonists' authority, it contradicted what the colonial body politic had practiced for years.


Consent of the governed was one of the basic principles of English law. The colonists were part of the British Empire. They had always obeyed English law. They felt they deserved the privileges that English law granted to its citizens—the rights of Englishmen. When England disregarded the colonists' rights, the colonists reacted. They protested what they felt was England's lawlessness. In their eyes, England was breaking its own laws.


The ideas of John Locke served as the colonists' arguments in opposing British authority. According to Locke's philosophy, the rights of Englishmen were based on natural rights. The government had failed to honor the natural rights of its American citizens— to life, liberty, and property. So the people had a right to change the government. After some years of trying to sway the English government and convince it of its wrongs, the Americans declared independence.


When the Americans faced the task of creating their new governments and legal systems, they drew on their heritage and their experience—English common law and American colonial law. As

Americans recognized a need for law, they framed new constitutions, plans of government, in such a way that people's rights would be specifically spelled out and thus guaranteed. In the next chapter, you will see how Americans' concerns resulted in a federal constitution that limited the powers of government in order to protect the rights of individuals.

You Be the Judge

Each of the legal rights we (sometimes) enjoy today has a long heritage. This chapter covered a period in our history when many of these rights were hotly debated, fought for, and written down for all to see. The chart at the end of this reading illustrates that history. Many rights are tied closely to others. So, in some instances, additional categories could have been checked. Study the chart, then answer the following questions.
	RIGHTS & PROTECTIONS
	MAGNA CHARTA 1215
	BILL OF RIGHTS 1689
	COMMON LAW
	COLONIAL GOV’TS
	DEC. OF INDEP 1776
	STATE CONSTITUTIONS 1790s
	U.S. CONSTITUTION 1789

	Trial by Jury
	X
	X
	X
	
	X
	X
	X

	Excessive bail/ unjust punishment
	X
	X
	
	
	X
	
	X

	Speedy Trial
	X
	X
	
	
	
	X
	X

	Gov’t by consent of governed
	
	X
	X
	X
	X
	X
	X

	Right to Petition
	
	X
	
	
	X
	
	X

	No taxation w/o Representation
	
	X
	
	X
	X
	X
	

	Protect life, liberty, property
	
	
	
	X
	X
	X
	X

	No standing army
	
	X
	
	
	X
	X
	X

	Innocent until proven guilty
	
	
	X
	
	
	
	

	Limited Gov’t
	X
	X
	
	X
	X
	X
	X

	Rights for those accused of crimes
	
	
	
	
	
	X
	X

	Protect from unreasonable search & seizure
	
	
	X
	
	
	X
	X

	Freedom of Speech & Press
	
	
	
	
	
	X
	X

	Freedom of Religion
	
	
	
	
	
	X
	X

	Right to a lawyer
	
	
	
	
	
	
	X

	Freedom of Assembly
	
	
	
	
	
	
	X

	Right to bear arms
	
	
	
	
	X
	
	X


Questions Concerning the above chart (you need not respond to these at this point)

1. Not all of the rights are mentioned in each document. Why do you think this is true? Using the chart as evidence, explain the history of our legal rights.

2. Turn to the Declaration of Independence at the back of this book. For every right checked under the Declaration on this chart, find the phrase or phrases in the document that refer to it.

3. Suppose you had to describe the difference between the Declaration of Independence and the first state constitutions to someone from another country. What would you say? How are the purposes of the documents different?

4. Which document includes the largest number of legal rights? Why do you think this is the case?

5. Which rights have the longest history? Which have the shortest? What reasons might there be for these differences?

6. Which of these rights are the most important to you today? Why? What might happen if they were not protected by law?

